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Chapter 2 F

Why Investment Arbitration and Not
Domestic Courts? The Origins

of the Modern Investment Dispute
Resolution System iti
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This Chapter first summarizes the criticism voiced against investment treaty arbitra- ~ 10.
tion with specific regard to its relationship with domestic courts (infra at Sect. 2.1).

It does not seek to discuss all of the multiple concerns raised against 5<$S§NU
arbitration, which have already been addressed in the authors’ First QIDS Repoit!

and are further examined in the UNCITRAL Secretariat’s paperss—among other
Emﬁﬁ.am‘wﬁgmoﬁa:m the criticism of investment arbitration vis-a-vis domestic
courts requires providing an overview of the main reasons why States created the -
investment treaty system in the first place (infra at Sect. 2.2) and examining today’s @
justifications for keeping or putting in place an international system of investment
dispute resolution, whether in the form of arbitration or standing adjudicatory bodies
(infra_at-Sect. N.wv._ﬂﬁ following sub-sections will in particular ask: What goals

werd IIAs intended to achieve? In light of those goals, what is the function of
international courts and tribunals in the inv aip—either in their
current arbitral configuration or in future constellations such as a MIC3 As States

are considering questions concerning the nstitutiomadesign and re-design of the
system, it appears important to seek to provide answers to these questions in order to

test the continuing validity of the assumptions which underpin the conclusion of
investment treaties with international dispute resolution mechanisms.

LA

'See Gabrielle Kaufmann-Kohler and Michele Potesta (2016). First CIDS Report, paras. 18-23.
“See, inter alia, the UNCITRAL Secretariat papers cited supra at Chap. 1. footnote 4. See also
Possible reform of investor-State dispute settlement (ISDS): Third-party funding - Note by the
Secretariat, AICN.9/WG.III/WP.157.

See the “Bibliography of writings relating to ISDS reform” prepared by the CIDS available at
hitps:/fwww.cids.ch/academic-forum.
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2.1 Criticism Over Investment Treaty Arbitration in Relation to Domestic Courts 9

Australian Government, the European Parliament, and the U.S. Administration

under President Trump, among cﬁroamMoHH: 2011, for instance, the Australian , 3 N\J
Government headed by Prime Minister Gillard openly indicated that it would no ; ,

longer agree to investment arbitration in its treaties based, jnter alia, on reasons of

equal treatment between foreign and domestic Eﬁomﬂoa._ua: its 2015 recommen-

dations to the European Commission on the negotiations of the Transatlantic Trade P |l M\
and Investment Partnership (TTIP), the European Parliament called on the Commis-

sion ““to ensure that foreign investors are treated in a non-discriminatory fashion and

have a fair opportunity to seek and achieve redress of grievances, while benefiting

from no greater rights than domestic investors, and to oppose the inclusion of ISDS

not confer greater substantive rights on foreign investors than the protection afforded to, domestic

investors under comparable U.S. domestic law (Parvanov and Kantor 2012, pp. uﬁlmmowmownmo: aﬂ@?/u
and Volkov come to an opposite conclusion and argue that fair and equitable treatment provisions in

BITs are more favorable to foreign investors than U.S. law (Johnson and Volkov 2013,

pp. 36141 muu M,\:v respect to EU law, Kleinheisterkamp also finds that investment treaties provide ‘mJ MS
more generous rights than EU law (Kleinheisterkamp 2012, pp. mmLccuw onnitcha, Poulsen, and

Waibel note that these debates are particularly controversial because both the U.S. Congress and the ﬁ%
European Parliament have issued directives to their countries’ treaty negotiators stating that _m 0 M)
investment treaties should not provide greater substantive rights than are available under their
respective national laws (see infra in the text, para. 14). However, they are of the view that “because

relatively little research has been done comparing the substantive rights in investment treaties with

those available under domestic law, it is unclear whether the directives are being followed in

practice.” See Bonnitcha et al. @c:v‘.ﬁ. 153|{With regard to _E,Qnm%.:ﬂm rights, it 1s undisputed Eﬁmﬂ W _/?u
the investor-State arbitration mechanism is ot offered as a remedy under domestic law.

@cmnn also South African Department of Trade and Industry, Government Position” Paper on
Bilateral Investment Treaty Policy Framework Review (Pretoria, June 2009), p. 45 (noting that
“[t]here is no compelling reason why review of an investor’s claims against a state cannot be
undertaken by the institutions of the state in question—provided these are independent of the public
authority that is in dispute and they discharge their duties in accordance with basic principles of
good governance, including an independent judiciary. Unfortunately, there is little indication in the
texts of BITs that negotiators have acted with prudence to promote better domestic dispute
settlement in the host mm:m..u.d

m:wmm Australian Government (Department of Foreign Affairs and Trade). Gillard Government
Trade Policy Statement: Trading our way to more jobs and prosperity (April 2011), p. 14 (stating
that “[tJhe Gillard Government supports the principle of national treatment — that foreign and
domestic businesses are treated equally under the law. However, the Government does not support @/2/«
provisions that would confer greater legal rights on foreign businesses than those available to %/Vu
domestic businesses. [...] In the past, Australian Governments have sought the inclusion of . H
investor-state dispute resolution procedures in trade agreements with developing countries at the " «?/ WO
behest of Australian businesses. The Gillard Government will discontinue this practice. If KQC.V
Australian businesses are concerned about sovereign risk in Australian trading partner countries,
they will need to make their own assessments about whether they want to commit to investing in
those countries”). Following changes in government, the policy appears to have changed. as now
Australia considers inclusion of investor-State arbitration clauses “on a case-by-case basis”. See
Australian Government (Department of Foreign Affairs and Trade), "Investor-State-Dispute-Set-
tlement (ISDS)”, available at https://dfat.gov.au/trade/investment/Pages/investor-state-dispute-set
tlement@spr. See also Amokura Kawharu and Luke Nottage (2018), Renouncing Investor-State
Dispute Settlement in Australia, then New Zealand: Déja vu. The University of Sydney Law School
Legal Studies Research Paper Series No. 18/03 (February 2018), p. 5.
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2.2 The Origins of Investor-State Arbitration 11

others that were invoked to justify the creation of the investment treaty system (infra
at Sect. 2.2).

2.2 The Origins of Investor-State Arbitration

R /muﬁx This chapter starts by describing the pillars on which the existing investment treaty ~ 16.

i arbitration framework rests, namely the ICSID Convention and the complex network
of IIAs, the majority of which include investor-State arbitration clauses (infra at
Sect. 2.2.1). It then provides a brief overview of the main reasons that are often put
forward for the creation of the investment treaty system (infra at Sect. 2.2.2), namely
the need to attract foreign investment (infra at Sect. 2.2.2.1); the desire to “depolit-
icize” investment disputes (infra at Sect. 2.2.2.2); and the desire to establish a neutral
forum on the international plane as an alternative to domestic courts perceived to be
inadequate (infra at Sect. 2.2.2.3). Bearing the ongoing reform discussions in mind,
it then provides an evaluation of whether today’s world still needs an international
system for the resolution of investment disputes (in the form of arbitration or
standing adjudicatory bodies) (infra at Sect. 2. mﬁ

2.2.1 The Pillars of the Investment Treaty Arbitration

Framework: The ICSID Convention and the IIAs
R\GOW)

fj_m existing investor-State arbitration framework emerged in its modern form in the  17.

ﬂmlm\o\mb.é_% nrooo:o_cﬂo:o::m:umuuOo:é::o:;:n::m:.ﬁwﬁx :‘_ @:m K2\ M

investment treaty network has grownsince then to comprise more than 3000 IIAs

e
binding a multitude of States worldwide. Switzerland is amongst the 154 Contracting

States 8 Mro ICSID Convention and has concluded over :o BITs with its trade

partners.'®\Along with Germany. Switzerland was one of the first countries to

e —

e
pﬁ\@ﬁ/v For historical accoulitssee Newcombe and Paradell (20697, pp. 4446, para. 1.31; Miles (2013).
p. 86-87. As Newcombe and Paradell explain, “uniqueness of the current ITA network is a product
of an historical evolution moEm as far back as the Middle >m3 Prior to the twentieth century,
international standards off : uh #gm_cvmg _u::._n:.:.{ through

carly twentieth centuries; my becamic s 583&53_:& the limits of
the diplomatic protecti odel became apparent, partic as-conlroversies arose cmﬁs_mo:
capit nxvcén importingstates regarding t ndard
of treatment o be accorded to foreign investors &a imves of :F,wnoo:a
World War (WWII), the process of international economic _:Hmazo: wihis _nfsa_\\gnma_mc to the
emergence of the contemporary investment treaty framework.” (citations omitted) pp. 2-3 H

16See SECO, “Overview of BITs — List of BITs concluded by Switzerland - May 21st 2019,
available at https://www.seco.admin.ch/seco/enthome/Aussenwirtschaftspolitik_Wirtschaftliche
Zusammenarbeit/Wirtschaftsbeziehungen/Internationale_Investitionen/Vertragspolitik_der_
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way of a standing offer) to investment m_._u:m.msou.ﬁ_ n 1990, an ICSID arbitral

tribunal recognized for the first time the possibility for an investor to sue a host State

on the basis of the offer of consent contained in an IIA.* paving the way for the

initiation of hundreds of investment treaty claims in the following decades.”®

2.2 The Origins of Investor-State Arbitration

2.2.2 The Reasons for Putting the System in Place

_—

What were the reasons that prompted States to set up the international treaty
ramework for the protection of ign investments, including the grant of direct
remedies against host States in reasons are usually advanced for the
conclusion of ITAs and, more/Specifically, for the inclusion of investor-State arbi-
tration therein First, ITAs, including the grant of direct means of enforcement on the
international plaxe;are said to be aimed at attracting foreign direct investment to host
States (infra at Sect. 2.2.2.1) Second) investor-State arbitration is said to pursue the
objective of “de-politicizing™disputes (infra at Sect. 2.2.2.2)( Third, and of direct
relevance to the subject matter of this study, ITAs provide international remedies
directly to foreign investors with a view to affording foreign investors an alternative

—t

to domestic courts which are perceived to be inadequate for the resolution of
investment disputes (infra at Sect. 2.2.2.3).

2.2.2.1 Do Investment Treaties Increase Foreign Investment Flows?

If one looks at the preamble to the ICSID Convention, the very first consideration
recorded by States for the conclusion of that Convention is “the need for interna-
tional cooperation for gconomic development, and the role of private international
investment H:QQ::.M%&:@ Report of the Executive Directors of the International

Bank for Reconstruction and Development, or World Bank, which accompanies the

** According to UNCTAD. 95% of IIAs provide “advance consent to international arbitration”. See
UNCTAD 2018 World Investment Report. Investment and New Industrial Policies. p. 106 available
at https://unctad.org/en/PublicationsLibrary/wir2018_en.pdf.

PAsian Agricultural Products Ltd. v. Republic of Sri Lanka, Final Award, ICSID Case
No. ARB/87/3, Final Award, 27 June 1990, paras. 18-24. See also Pauwelyn (2014). p. 397. A
few years before, on 27 November 1985, an ICSID tribunal in its Decision on Preliminary
Objections to Jurisdiction had recognized the same possibility under an offer of consent in a
domestic law on foreign investment (see Southern Pacific Properties (Middle East) Limited
v. Arab Repuhlic of Egypt, ICSID Case No. ARB/84/3, Award on the Merits, 20 May 1992,
paras. 3, _mw.%

*®According to UNCTAD, as of 1 January 2019, “the total number of known ISDS cases pursuant
to [IIAs] had reached 9427 in the various arbitral fora (see UNCTAD. Fact Sheet on Investor-State
Dispute Settlement Cases in 2018, IIA Issues Note on International Investment Agreements No
2. May 2019, p. :,g

*"See ICSID Convention, Preamble.
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2.2 The Origins of Investor-State Arbitration

RH M
ith regard to IIAs in general, according to a 2014 report of the United Nations
Conference on Trade and Development (UNCTAD), the majority of the studies
reviewed concluded that there was a positive causal relationship between investment
:mm&mm and foreign direct 5<oms.:m:mw¢ 2017 review by Bonnitcha, Poulsen, and
Waibel of the existing quantitative studies on the effect of investment treaties on FDI
concludes that “[a] majority find that investment treaties have a positive and
statistically significant impact on inward FDI in at least moaéx,
whereas (a sizeablé minorityef studies _mm:m that there is no statistically significant

: » 33 e i
effect of BIT adoption on FDI flows”.

ﬁﬁrm methodological and measurement challenges associated with these empirical
\\TA/J studies make it difficult to draw firm conclusions from the existing literature.”* As
remarked in the UNCTAD report, “an wEH correlation [between the presence of
ITAs and FDI] does not necessarily imply causation”, and *“[t]he causal relationship
between ITAs and FDI might theoretically tun in both directions”.*|Furthermore,
some studies observe that the correlation between BITs and the growth in FDI varies
according to the States and the BIT models surveyed and hence conclude that any

such positive economic resulf 1s not smom%ﬁ:%lﬂﬁ@:ﬁ@ﬂ? BITsyy Market

——

N
mwh\ﬁ\wlﬁw}v

Ackerman (2005), Foreign Direct Investment and the Business Environment in Developing Coun-
tries: The Impact of Bilateral Investment Treaties. Yale Law & Economics Research Paper
No. 293, 2 May 2005) who find@ very weak relationship between BITs and FDI, and Mary
Hallward-Driemeier (2003) (Mary Ha i
Attract FDI2 Only-a bit. . .and they could bite, World Bank, Policy Research Paper WPS 3121) who
;_,H on FDI when looking at bilateral FDI flows from OECD countries to

developinig countries.
ZUNCTAD (2014), p. 5.
*3Bonnitcha et al. (2017). p. 159; see also, pp. 179180, for the list of surveyed studies.

**See in particular Bonnitcha et al. (2017), pp. 155-180. See also Chaisse and Bellak (2015),
pp- 79-115; Chaisse and Bellak (2011), pp. 3-10.

BUNCTAD (2014), p. 5. In a similar vein, a former U.S. BIT negotiator. Kenneth Vandevelde,
suggests that capital-exporting States may prioritize BIT negotiations with trade partners that
already were hosts to large amounts of their investments. “so that BITs may be caused by
investment flows, rather than the other way around”. See Vandevelde (1998). pp. 524-525. See
also Swenson (2003), pp. 145-149.

**Sec Jennifer Tobin and Susan Rose-Ackerman (2005), Foreign Direct Investment and the
Business Environment in Developing Countries: The Impact of Bilateral Investment Treaties,
Yale Law & Economics Research Paper No. 293, 2 May 2003, p. 23.
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2.2 The Origins of Investor-State Arbitration 17

some of these studies™ as one of the bases for its recommendation that Australia no

longer include investment arbitration in its future E>m.3\
By contrast, a different line of research identifies a positive impact of I[IAs on FDI  28.
@ itiflows, particularly when treaties include investment arbitration mechanisms.*’
ﬁW/ moBo scholars suggest that, among Em <E..~o:m‘:> provisions, m.:<m tor-State arbi- .\ﬁ_,?v
,mf tration clauses matter the most for foreign direct investment moé@% 2016 research %I.
report conducted by the Asian Development Bank concluded that “BITs specifically
granting access to [investor-State arbitration] have large, positive, and statistically
significant effects on FDI"."* A 2017 study covering a large number of countries and
surveying different types of dispute settlement clauses similarly concludes that
“stronger international dispute settlement provisions in BITs are indeed associated
with more FDI activity”.*® )
In conclusion, the empirical literature, based both on econometric and survey  29.
data, is not entirely conclusive on the extent to which IIAs in general and investor-
State arbitration provisions in particular result in increased FDI. ; % I»W D

2.2.2.2 De-Politicizing Disputes

ﬁUm-to_Eommm:ozz is often mentioned as one of the reasons for the establishment of ~ 30.
the investment arbitration regime and celebrated as one of its central achievements.”" V % P,_rn ?/m

45 Australian Government Productivity Commission (2010), Bilateral and Regional Trade Agree-
ments, Research Report, pp. xxxvi, and 269-271 available at: https://www.pc.gov.au/inquiries/
completed/trade-agreements/report/trade-agreements-report. pdf.

#8ee Shiro Armstrong and Luke Nottage (2016). The Impact of Investment Treaties and ISDS
Provisions on Foreign Direct Investment: A Baseline Econometric Analysis, Sydney Law School
Legal Studies Research Paper No. 16/74 (August 2016), p. 2.

Y7See Kerner (2009), p. 95.

*See, e.g., Angus Armstrong and Julian Winkler (2017), Foreign Investment and Shared Sover-
eignty, National Institute of Economic and Social Research Discussion Paper No. 475 (July 2017).
See also Asian Development Bank (2016), ASEAN Economic Integration Report 2016, p. 163.

* Asian Development Bank, ASEAN Economic Integration Report 2016, p. 163 (with reference to
Tables 6.28 and 6.29).

*Frenkel and Walter (2019), p. 1335. See also Shiro Armstrong and Luke Nottage (2016), The
Impact of Investment Treaties and ISDS Provisions on Foreign Direct Investment: A Baseline
Econometric Analysis, Sydney Law School Legal Studies Research Paper No. 16/74, August 2016.
p. 24, finding “evidence that BITs do have a significant and positive impact on FDI flows from
OECD countries to their partner host countries”; Rodolphe Desbordes (2017), A Granular
Approach to the Effects of Bilateral Investment Treaties and Regional Trade Investment Agree-
ments on Foreign Direct Investment, ABD Working Paper. arguing that BITs specifically granting
access to an investor-State dispute mechanism and regional trade investment agreements specifi-
cally protecting foreign investors trom discrimination have a large, positive, and statistically
significant effect on FDIL

5

' As noted by Paparinskis, “[t]he contemporary State practice, case law and legal writings consider
it almost axiomatic that depoliticisation is the purpose of investment protection regime” (see
Paparinskis 2010, pp. 271-272). For instance, Michael Reisman argues that the “central
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2.2 The Origins of Investor-State Arbitration 19

DI AT R4dc
compromise its “diplomatic, military or geo-political objectives”. Pt also retains
full control over the process (including the possibility to settle thé claim) and any
remedy awarded as a result of the exercis .fwwoe_.av as a rule, “[a] State may not

———

present an international claim in respect of an injury to a national or other mmaoz

R50MJ

[...] before the injured person has [...] exhausted all local remedies”.”’) {TheR hl ¢

situation is markedly different in investor-State arbitration, where the aggrieved
investor enjoys direct access to an international judicial forum, without depending
on the intervention of its home State, has control of the process, directly benefits
from any remedy awarded, and normally need not exhaust all local ao_:o&om;
hﬂ:w shift from diplomatic protection to investor-State arbitration is also said to
benefit both the host State and the home State. Host States potentially avoid the risk
of confrontations with the investor’s home wﬂmﬂn.mcﬁug their part, home States may
distance themselves from the investment dispute as the investor is able to litigate its
claim directly without engaging the political organs of the two mcsﬁ.:gm:?o;
| While the objective of depoliticizing disputes is not easy to trace in the develop-
ment of the IIA programs of many States,” “de-politicization was clearly on the
minds of the architects of hmm.mwx.m.\w?‘o: Broches, the then General Counsel of the
World Bank and principal architect of the Convention, repeatedly stressed that one
of the primary goals of the Convention was “to remove investment disputes from the
intergovernmental political sphere”® and presented the Convention as offering “a
means of settling directly, on the legal plane, investment disputes between the State
and foreign investor, [which] would insulate such disputes from the realm of politics
and &Ea.&m@;.ﬁ (The Convention further eliminated the requirement for the
exhaustion of local remedies, unless otherwise agreed (Article 26) and significantly

— ~ F——

Newcombe and Paradell (2009), p. 6.

*?Article 14, para. 1 of the International Law Commission (2006), Draft Articles on Diplomatic
Protection, Official Records of the General Assembly, Sixty-first Session. Supplement No. 10, UN
Doc A/61/10.

%8ee Schreuer et al. (2009), p. 416 (noting that “[d]iplomatic protection in investment disputes by
capital exporting countries against developing countries has been a frequent source of irritation for
the latter™).

'Price (2011), p. 112; see also Price (2000), p. 427.

®*In his extensive writings on the U.S. BIT program, former BIT negotiator Kenneth Vandevelde
identifies de-politicization as one among several policy objectives of the architects of the
U.S. investment treaty program (see, e.g. Vandevelde (2009). pp. 29-30: Vandevelde (1988).
pp. 163-164). In respect of European States, it is argued that “[t]he objective of de-politicizing
investment disputes played next to no role in the initiation and development of European BIT
programmes’. See Bonnitcha et al. (2017), p. 197.

®Bonnitcha et al. (2017), p. 198.

4See Broches (1995). p. 163, quoted in St John (2018), p. 103.

S1CSID (1968), pp. 242 and 303. Broches’ successor lbrahim Shihata also emphasized the
depoliticization aspect of the Convention. See Shihata (1986). p. 5. On depoliticization during the
negotiation of the Convention, see St John, who in her extensive review of the ICSID negotiating
history argues that certain government officials participating in the negotiations “understood that
claims about improving the investment climate or ‘depoliticizing” investment disputes were to some

33.
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2.2 The Origins of Investor-State Arbitration 21

present Convention sgemed to |. . .] place a foreign investor in a better position than
the local investor”.”)(Sporadically, the point was also Emgm\/&mﬁ domestic courts
were not inadequate to resolve investment disputeg.’* A&%

ﬁ Broches responded to some of these doubts by explaining that “the proposed new

machinery should not be a substitute for local courts and local law”.”” In his words:

& 5 ) International proceedings became important in the abnormal case, where the normal ways of

dealing with disputes proved unsatisfactory, perhaps because of a lack of governmental or
Jjudicial stability; perhaps because new legal relationships were being created for which there
was as yet no appropriate or competent local forum. Implicit in the 83@&05 was the

s 76

thought that it would be used only in these and other “appropriate cases”.

The same idea was then reflected in the Convention’s preamble, which reads as
follows: e

Bearing in mind the possibility that from time to time disputes may arise in connection with
such investment between Contracting States and nationals of other Contracting States;

Recognizing that while such disputes would usually be subject to national legal processes,
international methods of settlement may be appropriate in certain cases |[. . .H.:V

Thus, the Convention was not intended to displace dispute resolution before
domestic courts; rather, it was conceived to provide afy alternativé dispute resolution
mechanism to be used in a iate-ci stances, W host State and the
investor agreed to wﬁ..qm However, once the parties consent to_arbitration under the
Convention, such consent shall exclude “any other Edmaxwﬂwﬁ\_:n_:&:m domestic
courts.®” Furthermore, the exhaustion of local remedies is not a condition for resort
to m_&“:wmoz under the Convention unless it is specifically required by the host
State.*"

3See ICSID (1968), p. 549. See also St John (2018), p. 165.

"See, e.g.. ICSID (1968), p. 473 (noting that 5..% elegate pointed out that “in_practice
the remedies provided in Australia by the local Courts-had to date proved satisfactory to foreig

investors”).

SICSID (1968), p. 58.
"SICSID (1968), p. 58.
""ICSID Convention, preamble. See also Report of the Executive Directors on the Convention on
the Settlement of Investment Disputes Between States and Nationals of Other States. Section III,
18 March 1965, paras. 10-11.

"SSee Schreuer et al. (2009), p. 6.

"’See ICSID Convention, Article 26. first sentence (providing that “Consent of the parties to
arbitration under this Convention shall, unless otherwise stated. be deemed consent to such
arbitration to the exclusion of any other remedy™).

*9See Schreuer et al. (2009). pp. 351-352.

#1See Article 26 of the ICSID Convention, second sentence (providing that “[a] Contracting State
may require the exhaustion of local administrative or judicial remedies as a condition of its consent
to arbitration under this Convention™). See also Schreuer et al. (2009), p. 352.
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2.3 Outlook: Does Investment Law Still Need an International Dispute Resolution. . .

the prospects for profits, tax regime, and general investment climate). However, to
the extent that investors take into account the stability of the legal framework, the
presence of IIAs and especially the availability of treaty-based mechanisms that
stand outside the judicial system of the host State are likely to play a role in their
decision to E<mmrv —

A Seen from this perspective, the presence of an international mechanism for
dispute resolution may serve as an important “confidence and credibility-inspiring
signal™® to foreign investors and would enable host States to be credible when

. -
making commitments vis-a-vis foreign Eém_,.oa.mgw@ the extent that foreign inves-

tors view international dispute settlement mechanisms as part of a stable legal
framework, it cannot be excluded that the absence of such a mechanism may result
in decisions not to invest. This was acknowledged, for instance, by the Australian
government in its policy statement announcing its intention to do away with
investor-State arbitration in the following terms: “If Australian businesses are
concerned about sovereign risk in Australian trading partner countries, they will
need to make their own assessments about whether they want to commit to investing
in those no:z:._mmh:.w.a n a similar vein, it is also possible that companies may
restructure their investments in countries where international dispute settlement
mechanism remain available in their treaties, which may entail the removal of
those investors from the regulatory and taxation regimes of their “real” home
m::@m.mmL

When assessing the stability of the legal framework before investing in a country,
investors may value the presence of IIAs and of an international dispute settlement
method not only for the direct remedy it affords them against the host State, but also
for the likely influence which the existence of such substantive and procedural
guarantees may exercise on the State’s decision-making processes when dealing
with foreign investments.\Although there is no comprehensive empirical data show-
ing this correlation so far and there is debate amongst scholars as to whether
investment treaty law can have a transformative impact on governmental conduct
and domestic legal and bureaucratic culture,®? it is likely that authorities at least in
States with a robust governance do assess the risks of international litigation and
responsibility when designing measures that may affect foreign investments. This
does not necessarily mean that State initiatives in the area will be frozen in a

858ee Damon Vis-Dunbar and Henrique Suzy Nikiema, Do Bilateral Investment Treaties Lead to
more Foreign Investment? Investment Treaty News, 30 April 2009, available at https://www.iisd.
org/itn/2009/04/30/do-bilateral-investment-treaties-lead-to-more-foreign-investment/.

86See Schill (2010), pp. 29-50.

%7See Australian Government (Department of Foreign Affairs and Trade). Gillard Government
Trade Policy Statement: Trading our way to more jobs and prosperity (April 2011), p. 14.

¥ Trackman (2012), p. 982.

89See Joachim Pohl (2018), Societal benefits and costs of International Investment Agreements: A
critical review of aspects and available empirical evidence, OECD Working Papers on Interna-
tional Investment, No. 2018/1; Sattorova (2018), Schultz and Dupont (2015), pp. 1147-1168:
Jansen Calamita (2015), pp. 103-128; Schill (2015), pp. 81-102; Guthrie (2013), pp. 1152-1200.

RTus
44.

R35 G

R

@,

RT6

45.

RI#S



€1 0wooj ‘7 deyd) padns *QTOT YR [T 09NN SULIJA] PUR SARA\ SSAIFUOD) S
oY) 2I10Jaq Fuuway B IZIYEI] Hoqoy eanviussaxdey opeil g Aq juowwis oy 29§,

e TR0
NTI1T10T [610T] 1uawaa8y apoay pup snuouodsy aajsuayasduo) vppuv) 19 [1/1 :E:ECQ

‘(poappe siseydue ©, 2moas aq [[Im Kued I 7O ATOTTII)
2 UL SJUSUNSAAUL 112L]) JBY) pUR ‘ALied Ja10 jeif) Jo suosiad [pimjeu pue sasudiajua ay) [1im 5Ul00]
[enba ur uo ‘Kueg 19410 241 JO AI0)LLIS) AU UI SIUSUNSAAUT 11a1) 0) 102dsa1 yum ‘pajean aq [[im AL
ey Qued e jo suosiad eameu pue sasudiouo by 01 2ouepyuod 212[dwos 2A18 0 ST ‘suotsiaoid
asouy yum aoueidwod amsua 0] sanied 2 JO SwWAsAs [eoipnl 2yl apisino puers Jey) speung
-11) JO UONEBRAID Y] pue ‘SIUAUNSIAUL JO uondejoid pue jusawnean AIOIRUNULIISIP-UOU FUILIDOU0D
suotstaoxd w190 a1 ur Sunaasut jo asodind 2y 1) poalasqo oq shua i) 661 eIed [+C610TD
NATIOA [6107] wmawaatdy apudf puv dnuoueddy sasuayasdiio)y vpouv)y 4 (1)1 vowido.

b

181081 "sered “[H¢:610T:D

NATTOA [610T] wmowaaady appay puv dnuouody aaisusyasduwo) vppuv) 07 L1/1 vorudQ
661 vred “[H€:610T:0

NATTOA [610T] Wawaau8y apoay puv dnuouosy sasusyaadwo) vppuv) 3 L1/1 votudQ,

paupjaid 11oy) Sururelqo Ul paddons [[Im elS IS0y Ay (S1A-g-sia/1omod Sururesieq
Suons ym(SI01s2AUI A[uo Py 2[qrssod st J1 ‘I9AMOH “SI0RNUOD 1Y) UL pIjel
-od1oour aq (UOTIEI SSURISUL 10J) $ASNE[O Uonn[osal andsip pauagaid 1oy jey /Amvv
Q1e1032U 0] Y225 0 $10IsAUI 01 Uad0 2q 28IN0D JO PNOM T SWSTURYIAW PISEY-A1ean S
JO 20USSqE AU} UL UDAD __‘PIjOU dABY WSKS Sunsixo Yy Jo sondays se “1sirg u J .@ ‘St
"2Q PINOM SRATIBUIA)E AU} 1BYM I2PISUOD
01 A[oYI[ Os[e a1e s1e1§ ‘saIndsIp JudWISIAUL JO uonedIpnlpe Ayl I0J S[eUNL) [RUOT)
-RUIQIUT MU 21ea1d 10 2oe[d ur urejurewr 01 eudoadde s1 31 1oylayYM FuIssasse Uy ¥
o VIAD oY) pue sanean (7 Ay} [10q ut parernsdeoud
.opeq) Iiej pue 221 Jo 2A122[(qo 2y 0) payull A[qeoLXaul AIB SIOISIAUL UTIAI0)
10J S[eunql) 2SOy} O} SSA20T 2Y) pue 2ALIS 1SOY 2Y) WOIJ S[RUNqL) PaSesIAu 2y)
Jo doudpuadapur ay,, 1Byl P[AY OS[E 1IN0 ) %::mucaEHmm.Eo;@E_ a1sawop
pue u3la10] ueamleq prey sutkerd oY) JuIQAQ JO sueawW e se SJYIL [eanpadord fuﬁu%
[enuaiajaid jo jueis ay) mara 01 pareadde 1IN0 Ay} ‘SIOISAAUT USTAI0J 10] AFRIURAPR
Irejun ue se Apawal [BUONRUINUI UR 0] SSQ00B SULIIPISUOD WOIJ b,w ¢ SIUQUIISAAUL
. JEUOTIBUISIUL,, 9YBW JOU Op SIOJSIAUL ONJSAWOP snedsaq I[qeiedwod jou aie suon
-enJIs 0m) () eyl SUIUOSeal ‘SI0ISAUL (H ‘OSEed Jey) Ul) dISdWOpP pue (uelpeue)) fpﬁ/m
‘ased Jel) UuI) U210} ueamiaq Ayrenbaur ayeard pnom v gD Y Juawndie 3y £q
pPa2UIAUOOUN A[BIOU SEM 1INOD) oY, 1.,2I0998 9q 1M Aeq 19430 jey) Jo A10)LL19)
AY) Ul SjuAUISAAUI 1Y) Jey) pue ‘Aued 1oyjo jey) jo suosiad [eimeu pue sosud
-10Ju9 2 s 3unooj renba ue uo ‘Kueg 19Ujo 2 Jo AI0JLLID) AY) UT SJUAUNSIAUL
1ay) 03 j0adsar yim ‘pajean aq [[im A3y jeyl, Aueq SunoBNUO)) AUO JO SIOJSAAUL
0] ., 20uapyuod 2)2[dwod [SUr]AIS,, Je pawIe [00) B Se S[EUngLl) [BUONBWIUI 0] SSA0R
pPamala os[e NFD 2y ‘Me] g PIM VLD Yl Ul papnjoul SWSIUBYOW JUW[)IS ﬂn@\dv
andsip qeig-101s2Aut 2 Jo Anprquedwod ayy uo ,/] uomurd juedar su :D T 9p
‘sojndsIp 01 as11 SUIALS suonen)is
Jo 2oua1md20 2y sunuasald dn puo Aew Apawal [euoneurdul ue jo AIfiqe[ieae
oy ey ApI[ SI 3 ‘OS SI SIY) J] "SUONeIIqO [BUOHRUIAUL S 91R)§ dY) O] WIOJU0D
01 se Jouuew e yons ul padeys aq p[nom Aoy Jey) Joyjel Inq ‘(1Yo A10je[nsal pa[[ea-0s

G sﬁk_ van

" UISPOJA A3 JO SUISLIQ Y], ;SUNOD) JNSAWO(] JON pUe UONENIGIY JUSUnSaAu] Aypy ¢ ¥



2.3 Outlook: Does Investment Law Still Need an International Dispute Resolution. . . 25

options, whereas small and medium size investors will not. This would create
inequalitieg n different categories of foreign m:<om8~.m‘omv
A s¢Cond option Would be to resort to the traditional inter-State mechanisms that
ere avai .
?oénﬁnn concerns have been expressed by a number of scholars over the
% mur_.w re-politicization of disputes which would ensue as a result of a whole-sale shift to
inter-State mechanisms.”’ ‘m has been argued that “[a]s these cases are not moEm:.%

e pre-investment treaty era, based on diplomatic ﬁ_.oﬁmn:oz.oo \ R 33S

located at the inter-state level, they should not be framed as disputes between R &5 3

states”.”® fin addition, investors would face the known drawbacks linked Ho»l&mmo|
matic protection which is “sporadic, arbitrary in its incidence and prone to
politicisation, as there is no control over the process or any form of remedy for the
individual whose claim is nmmocmma:.@dm\_oﬁoﬁﬁ “[d]iplomatic relations can only
tolerate a limited number of intergovernmental disputes” and many disputes
concerning in particular @fzﬁ medium-sized enterprises (SMEs) and
non-governmental organizations (NGOs), will never be selected for a politicized
state-to-state &mwim:.ao n other words, it is likely that only powerful economic
actors, with leverage over their governments, would be able to obtain intervention
from their home State,'”" which would create further instances of m:m@:mzzni
ﬂw:_,. another way, the grant of an international forum to foreign investors (in the
form of arbitration or standing adjudicatory bodies, such as a MIC) by way of treaty
levels the playing field between foreign investors that qualify under that treaty,

w

irrespective of their individual leverage vis-a-vis the host State (when seeking to

S SEE —_—

e

Pcmmo_. an analysis of the different categories of investors who have used investor-State arbitration,
see Susan Franck (2019), pp. 76-82. See in particular pp. 76-77 at which Franck notes that "11.4%
of cases involved claims brought solely by individuals™ and “that corporate investors, potentially
larger with more resources than indi W\_\wr inated [investment treaty arbitration]. Yel cases
involving individualswWere a notablg subcomponent ™ See also OECD, Government Perspectives on
Investor-State Dispute Settlement: A Progress Report, 14 December 2012, p. 7, available at https://
www oecd.org/daf/inv/investment-policy/ISDSprogressreport.pdf, which reports that “[flar from
supporting the view that smaller claimants are excluded from ISDS, the survey shows that 22% of
the claimants in both ICSID and UNCITRAL cases are either individuals or very small corporations
with limited foreign operations (only one or two foreign Eﬁmv:\.ﬁ o

%See the statement by U.S. Trade Representative Robert Lighthizer at hearing before the
U.S. Congress Ways and Means committee, 21 March 2018, supra Chap. 2. footnote 13.
?TFreya Baetens (2015), Transatlantic Investment Treaty Protection — A Response to Poulsen,
Bonnitcha and Yackee, Paper No. 4 in the CEPS-CTR project “TTIP in the Balance™ and CEPS
Special Report No. 103 / March 2015, p. 9: Bronckers (2015), pp. 660 and 674.
“SFreya Baetens (2015), Transatlantic Investment Treaty Protection — A Response to Poulsen,
Bonnitcha and Yackee, Paper No. 4 in the CEPS-CTR project “TTIP in the Balance™ and CEPS
Special Report No. 103 / March 2015, p. 9.
“Freya Baetens (2015), Transatlantic Investment Treaty Protection — A Response to Poulsen,
Bonnitcha and Yackee, Paper No. 4 in the CEPS-CTR project “TTIP in the Balance™ and CEPS
Special Report No. 103 / March 2015, p. 9.
'%Bronckers (2015), p. 659.

f::mao also Trackman (2012), p. 982 (arguing that “many foreign investors lack access to their
home states due to the limited scale of their foreign investments and their lack of sophistication™).
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References 27

that in the absence of an international dispute resolution mechanism before which
the substantive standards contained in IIAs may be invoked, in those countries in
which ITAs cannot be directly invoked.these standards would become a dead letter.

ﬁ_. wo final points should be madg/ First, despite the fact that investment arbitra-
tions have often made the headlines in'the media, it should not be overlooked that the
vast majority of disputes between foreign investors and host States are resolved in
national courts, rather than before international tribunals.'°Thus, continuing to
make international dispute settlement available is unlikely’ to change this Em&
econd, acknowledging that there may be continuing reasons to maintain or estab-
ish-infernational remedies for investors (whether in the form of arbitral tribunals,
with or without an AM, or a standing MIC) in no way prevents States from

recalibrating the -ma_ﬁ_@ between domestic courts and international mechanisms

as they deem appropriate based on their policy preferences and perceived :moamwﬂim
is examined in the next sections, which review the interactions between domestic
courts and the international mechanisms in the existing system (infra at Chap. 3),
and explore the possible interplay in future dispute resolution frameworks (infra at
Chap. 4).
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